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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No 04/Supdt/AR-V/Div.llIl/ST/2017 Dated
27.03.2017 Issued by Assistant Commr STC, Service Tax, Ahmedabad

& SrdieTpal & [ Y4 dr
Name & Address of The Appellants

M/s. Tikendra Manubhai Rathod

Ahmedabad

7w ol oY § ardgE dis A @ik Sfua mRer @ i Pl geR W aw
APBAT B

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way -

BT o, SEE Yo T WareR e SATAIEeser i rdiet—

. Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

Rriia T, 1904 9 GRT 86 & aicia ardiel BT 7 & U I I Hebeil—
Under Section 86 of the Finance Act'1994 an appeal lies to :-

qfeem &g G W gep, SIS Yod U9 AT el SImEeRer . 20, g A
TIRoCe HHITSUS, FEO IR, AEHGIEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) erdieia =aranfreor @7 faxia s, 1904 @1 o<1 86 (1) B Il i HaTeN
frmae, 1004 @ FrEM 9 (1) & ofadta FeiRa w wad- 5 # =R uiadl # @ 0
ol vd Sue WY PN ARy @ feg ofid &1 TE § SwWel il
ﬁvﬁaﬁaﬁn(wﬁﬁwwﬁmqﬁﬁvﬁ)eﬁ?waﬁﬁmwmﬁm@wwmmﬁ%
¥ ot QAR @ AN, ST @ AN AR SR TAT A ©UY 5 ARG AT 999 BH § 98 WY
1000 /— BT Ao BN | et JareR B A, e @ A SR S T gAY 5 ard A;
50 g 9% B T BT 5000 /— WG Ao BN | OET WareR @Y AT, @IS @ AT R A T
ST ®UY 50 ARG AT T SEIGT £ 981 WUY 10000 /— W Hor 811 |

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of {

Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed. é’}%,
“against (one of which shall be certified copy) and should be accompanied by a fee e'?;}« oy,
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 aklis or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty Byig |§ﬁ%’§?
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amal nkdFas
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the forl




crossed bank draft in favour of the Assistant Registrar of the bench of hominated Public Sector Bank
of the place where the bench of Tribunal is situated. ’

(i) Rt affra 1004 &Y GRT 86 W SU-URRI TG (20) & sfafa anfier Warew frawrEeh, 1994 @ AT 9 (20)
& siqrfe PEiRT ©rf w7 § @ o WOl T SHS WRT SIgw, S S gow (@rdiw) & andw i wiwa (OlA)
suY ¥ it wf SRl iR aw : - .

HYF, TEAF / w7 o s A219K B See ged, orfiea ~rfiaRer B S H¥ @ Frw & §Y e
(O10) @t wfy Wit 2l | " ‘ . S

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall befiled in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tex Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals){ClA)(one of which shall

be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OIO) to apply to the Appellate Tribunal.

2, wm‘sﬁiﬁawmar@ﬁmmmﬁmﬁws&wﬁq%ﬁﬁaﬁaﬁiﬁﬁqe@'ﬂr\”gasn%wqa‘m‘—r
TR B ey P U | % 6.50/— U B AR Tod fewe T 0 ARy |

2. One copy of application or O.1.O. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of
the Court Fee Act,1975, as amended. :

3. mw,wmwmmmﬁw(mﬂﬁﬁ)ﬁwmﬁ,1982ﬁﬂﬁﬁﬁd&@ﬂﬁf€aﬁmﬂa’f$‘r

3. Aitention is alsc invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Apgeliate Tribunal (Procedure) Rules, 1982.

4. O e, FET 56U o U S 3ol snftrer (dhede) o i Jeirel & s
Sl IS oo AR, 2Quy ST 2IRT 39T & 3ieTer FedRI(HEAT-2) HARIT 208808y T HET
23) femieh: o6.0¢.20¢8 SV @7 Farceler- 31T, 190y Y U ¢3 ¥ 3faia darhy F off o A I §,
AT TAfRee &1 a1 qE-TRY ST atert ifeard g, FUS o S YT % 3icTeTa ST T iy arelt 3918 ¢
Ry EH 15 I A JIRF A g

ST SeTE; Yo TF HeTeRT 3 STty « Afer R 1w ek » A e A &~
(i) aRT 11 & & 3iceia fFuiRa @
()  Qeide S A T e i .
(i) OEC ST PEeae & FuH 6 ¥ 3fada ¥ WA
» 3 g TF B 58 U & waue Redrd (@ 2) 3w, 2014 F AREH § qF Tl
vy iRl & wweT feRTeer Toere sl vd  3rliel &l Wy el g

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Ta, “Duty demanded” shall include:
® amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s wed #, wﬁar%ﬁﬁamﬁw%w&raﬁg@ 37aT Yod AT §US
frarfea &Y ot \oT fhw 910 Yo & 10% ST W 3 5181 Fa gus [arfad g a9 gus & 10%
$ITETTeT U S FAT Wehell 1
4(1) In view of above, an appeal against this order shall lie before the Tri

payment of 10% of the duty demanded where duty or duty and penalty are in
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Tikendra Manubhai Rathod, é‘atyé%?étatus, F/404, Opposite
Chandan Farm Party Plot, Jodhpur, Satellite, Ahmedabad -380015
(hereinafter referred to as ‘appellant’) has filed the present apbeal against
tth Order-in-Original No. O4/Supdt./AR-V/Div.III/ST/2017» dated
27.03.2017(hereinafter referred to as ‘impugned order’) passed by the
Superinténdent AR'~V,‘ Div—III; Service Tax,' Ahrhedabad ‘(here/'nafter referred
to as ‘adjudicating authority’).

2. The facts of the case, in brief, are that while going through the -
records available with the department, it was observed that the appellant

had late filed five statutory ST-3 returns, as provided under section 70 of
Finance Act, 1994 read with Rules 7(1) and 7(2) of Service Tax Rules 1994,

for the period from April-2013 to September-2015. Subsequently, a show

cause notice dated 27.01.2016, demanding late fées under section 70 read

with rule 7C of Service Tax Rules, 1994 and propoéing penalty under section’
77(2) was issued. This show cause notice was adjudicated vide above said

impugned order wherein the adjudicating authority ordered to pay an

amount of Rs. 20,000/~ for late fees for the period April-2013 to march-2014

and dropped the demand for late fees for the period April-2014 to

September-2015, being nil returns and further imposed penalty of Rs.

10,000/# under Section 77(2) of Finance Act, 1994. |

3. Being aggrieved, the appellant filed an appeal on 18.05.2017
before the Commissioner (Appeals) wherein it is contended that if :

3.1 A dispute is arising out of interpretation of the. provisions of

statute or exemption notification, no penalty can be levied.

3.2 A tax payer has paid the servfce tax suo motu, no show cause
notice has to be issued and since no show cause notice has to be issued,
then all penalty proceedings may be deemed to be concluded and relied on
the CBEC circular 137/167/2006-CX-4 dated 3.10.2007 that provides for
conclusion of all proceedings under Sections 73(1A) and 73(3) of the Finance
Act, 1994 against such person to whom show cause notice has been issued
under sub-section (1) of section 73 and no penalty need to be imposed
under Sections 76,77 & 78 of the Finahce- Act, 1994 and the
requested to waive off the late fees demanded and penalty-in

above impugned order. g
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4, Personal hearing in the case was granted on 14.11.2017 and
Shri Vipul Kandhar, Chartered accountant, appeared before me and
reiterated the grounds of appeal and further requested to -waive off the late

fees and penalty lmposed

5. I have carefully gone through_ the facts of the case on records
and grounds of appeal'; The appellant in his submissions has contended that
if a dispute is arising out of interpreta.tion of the prQVisions of statute/law or
exembtion notification, no penalty can be levied and I find that in the
present case there is a demand of late fees and penalty for late ﬁling of ST-3
returns vide the impugned order and there is no interpretétion' of any
provisions of the statute/law or exemptions notifications and hence the

appellant’s contention is irrelevant.

5.1 The appellant mainly relies on the CBEC circular 137/167/2006-
CX-4 dated 3.10.2007. that provides for conclusion of all proceedings under
Sections 73(1A) and 73(3) against such person to whom show cause notice
has been issued under sub-section (1) of section 73 and no penalty need to
be imposed under Sections 76,77 & 78 of the Finance Act, 1994 and in the
present case, it is crystal clear that it is not the demand of service tax but of
the late fees for delayed filing of ST-3 returns vide the impugned Order and
the CBEC circular dated 03.10.2007 is not applicable and relevant in the

present case.

Therefore, I upheld the demand of late fees under section 70 of
Finance Act, 1994 read with Rules 7(1) and 7 (2) of Service Tax Rules, 1994
and the penalty under Section 77 (2) ibid.

6. In view of above discussion and findings, appeal filed by the
appellant is rejected and I upheld the impugned OI0.

7. FdIeTehel GaRT Goldhers el o fAveRT 3Wied aid & Far s

gl
7. The appeal filed by the appellant stand disposed off in above
terms.
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M/s. Tikendra Manubhai Rathod,
Satyam Status, F/404,

Opposite Chandan farm party plot,
Jodhpur, satellite,

- =Ahmedabad -380015 "

Copy to:

1) The Chief Commissioner, Central TAX, Ahmedabad.

2) The Commissioner, Central tax ,Ahmedabad South.

3) The Additional Commissioner, Central tax, Ahmedabad South

4) The Asst. Commissioner, Div-VII, Ahmedabad South.

5) The Asst. Commissioner(System), Central tax. Hq, Ahmedabad South.

_-8) Guard File.

7) P.A. File,
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