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~~~- : Order-In-Appeal No..AHM-EXCUS-001-APP-199-17-18

~ Date :30-11-2017 ufffi ffl c#l'~ Date of Issue ''r \~1'1=
aft 3r aim, gr (3r4he) arr ufR
Passed by Shri Uma Shanker Commissioner (Appeals)

Arising out of Order-in-Original No 04/Supdt/AR-V/Div.lll/ST/2017 Dated

27.03.2017 Issued by Assistant Commr STC, Service Tax, Ahmedabad

ti' '5141<.>tcbdf 'c6T ~~ "Qfil
Name & Address of The Appellants

Mis. Tikendra Manubhai Rathod

Ahmedabad
or#ta sm?gr a orige al{ s9t anfh fra feat at ar4ha R~Ra ran a
x=rcITTTT l-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#tr zrc, UTT zyca ya tars or9tu nnf@ao at 3r4)­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

~~,1994 c#l' tl'RT 86 cf> 3@TRf ~- cB1" RkJ' cf> 1lNf c#l' \i'lT~:­
Under Section 86 of the Finance Act·1994 an appeal lies to:-

4fa e1fr 9 #m zycn, Tr gc vi hara r9ta mu@rawr it. 2o, #ea
t51ff4ccl cbRJJ\3°-s, ~ ~. 3l5l-Jc\lcsllc\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r@tr znraf@raw at f@ftq rferfm, 1994 c#l' tl'RT 86 (1) cfi 3inf 3r8t hara
Pflll-Jlqcll, 1994 cf> ~ 9 (1) cf> 3@TRf f.1~ "CpFl ~:tr- s i ar ,fitat .\i'JT
aft gi sr# er fGa m?gr a# fag 3rfl t{ st srt ,Rzji
aft Gr# afez (Gr vs mfr uf itf) ail arr i fGrn "{{2;fR 'ti~cfif ~rlll......,..,Jll4"1+-rrd ~~
&, asf a nf@ ma~a eta a a raft # srua frzr m ui~ha aa yr # w
'ti ~~ c&r l=fi.T, ocITGr c&r l=fi.T 31N -wrrm 7fm ~ ~ s c1RsT m ~ cpq t cIBi ~
1 ooo/- #ha 3sf @hf si var l=fi.T, ocITGr cti' l=fi.T 31N "WTim 7fm ~ ~ 5 c1Rsf "llT
50 c1Rsf "dcP m m ~ sooo/- #hr at @hf sei hara #t l=fi.T, ocITGr c&r l=fi.T 3ITT C1'Tim 7fm
~~50 c1Rsf ataa Gnat ? asi u, 1o00o/- ffl~ 611ft I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule ~(1) of to-
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order aP. ~e-ctt.~7~

· against (one of which shall be certified copy) and should be accompanied by a fee a~,·· ~oMu,:.s,q~ o'~
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 al or \ ~­
less, Rs.50~0/- where the amount of service tax & interest demanded & penalty i~ i~f. ; } ;;)-
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10, 000/- where the mo nfUtf 8/ el
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in t f3"t;. of ,,,l'.j!%.,""oo+"" s%'sue (a

o·

0



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcRfrir~.1994 cfft mxr 86 cfft Btr-EJNl3IT ~ (21:!) er; 3@"l@ 311frc;r ~rx f.'11.1litQC'll, 1994 er; f.nll-! 9 (21:!)

er; 3ffi""lffi ~ -q;rf "'(!"'ff.ir.-1 it 'q5]' urrftvi s# mr aga,, #ta sq yeas (3rftc) a arr?r 6t l!fum. (0IA)(
m~ wrrfu@ m mift) 3ftx" ·3fCR
aga, rra y s 3ngrr rerr A2I9k ha snr gen, r@ha =nrnferaur at 3lW<r-1m er; ~~ s1:! 3TmT
(010) cfft ffl ~ m.fr I '

(iii) The c\ppeal under sub section (2A) of the section 86 the Finance Act 1994, shall be 'filed in
Form ST-7 _as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. genii1fra rrrzaz geo srf@fa, 197s #t zrif T~-1 er; 3@1'@ f.tmffii Rh; 3gr p 3rat vi er
~er; 3~ cfft ffl tR "<ii 6.50 /-- ha ar nzaraa zyeas feza itaf 1

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. '!WIT~.~~ '(!cf~~~(~) f.'lw11<1t>1"i. 1982 ii mm,~ a-;-'ll~ 'll'fl'fRf q;)-
~ffl '11m A<rTT cfft am. 'lli w.R~ fcmTT '1!ffiT % I

3. Attention is also invited to the rules covering these and other related matters contained In the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ \~,~ x91c." \Fc:!i" vi arat 3r4arr uf@raswr (#lean a 4fa 3r4ii ama #
hr4tr3nl arcs 3rf@er#,&gy #tnr 39q#3ii fa#rzrgizrr-) 3r@,fear2g(ey #rrizr
29 feciir; e.o.&g sitR fa#tar .3rf@hfuz, &&y fr enr 3 a 3iii hara at aft mar#tas,

. ~
arr ff@ara#ra{qa-frsirscar 3rearf , agr4 fhza enra3ii star#larr a«# 3r4Ra 2zr
if@ras sqrt3if@raz

he4tr3er eraviPaa#3iaaiazj far av graifgnf@a?k­
2 2

(i)· tfm 11 -gl" 'ifi' ~~~
(ii) hcrkz srr RR #t a& arr fr
(@ii) ca#z mr @rm1aft # fer 6 h 3iii er ta#

r:::> 3fm ~~Rt~~~ tfm 'ifi'~~("ff. 2) 31f@1f+, 2014 h 3#r pa fas#
3r4arr nf@arth+war f@arreftrrare 3r5ff vi .'3-fCfrc;r cfi1"~ a,ffe "t;raTI·

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r:::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s «iasf ii, s 3rear # t;ITTt 374l qf@sur amar szi reas 3rzrar area z GUs3 .3

m q jJa(i ITTm ;m-JT fclvPlV ~wcn 'ij;' 10% 3moJaf 1R 3ITT'~~ '&'Usm cl IRa ITT oiif '&'Us t' 10%
..:> ~

9_PrafaftRcfi'l'cIT~~I

4(1) In view of above, an appeal against this order shall lie before the · ~nm;
payment· of 10% of the duty demanded where duty or duty and penalty are in
penalty, where penalty alone _is in dispute. l r· i ......

'-55i"° "'o}:...____. ~· ,iile. vs,s -9.

-.....__j;__

-·

0



3

ORDER IN APPEAL

F.No.V2(ST)67/A-I1/2017-18

o

.: • ., -.±i$%,"
M/s. Tikendra Manubhai Rathod, Satyan Status, F/404, Opposite

Chandan Farm Party Plot, Jodhpur, Satellite, Ahmedabad -380015
(hereinafter referred to as 'appellant') has filed the present appeal against

the Order-in-Original No. 04/Supdt./AR-V/Di.III/ST/2017 dated
27.03.2017(hereinafter referred to as 'impugned order') passed by the

Superintendent AR-V, Div-III, Service Tax, Ahmedabad (hereinafter referred

to as 'adjudicating authority').

2. The facts of the case, in brief, are that while going through the

records available with the department, it was observed that the appellant

had late filed five statutory ST-3 returns, as provided under section 70 of
Finance Act, 1994 read with Rules 7(1) and 7(2) of Service Tax Rules 1994,
for the period from April-2013 to September-2015. Subsequently, a show

cause notice dated 27.01.2016, demanding late fees under section 70 read
with rule 7C of Service Tax Rules, 1994 and proposing penalty under section

77(2) was issued. This show cause notice was adjudicated vide above said

impugned order wherein the adjudicating authority ordered to pay an

amount of Rs. 20,000/- for late fees for the period April-2013 to march-2014
and dropped the demand for late fees for the period April-2014 to
September-2015, being nil returns and further imposed penalty of Rs.

10,000/- under Section 77(2) of Finance Act, 1994.

3. Being aggrieved, the appellant filed an appeal on 18.05.2017

before the Commissioner (Appeals) wherein it is contended that if :

0 3.1 A dispute is arising out of interpretation of the provisions of

statute or exemption notification, no penalty can be levied.

3.2 A tax payer has paid the service tax suo motu, no show cause
notice has to be issued and since no show cause notice has to be issued,
then all penalty proceedings may be deemed to be concluded and relied on
the CBEC circular 137/167/2006-CX-4 dated 3.10.2007 that provides for
conclusion of all proceedings under Sections 73(1A) and 73(3) of the Finance

Act, 1994 against such person to whom show cause notice has been issued

under sub-section (1) of section 73 and no penalty need to be imposed

under Sections 76,77 8 78 of the Finance Act, 1994 and tl k
requested to waive off the late fees demanded and penalty - i ~

above impugned order. 4) .· }J
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4. Personal hearing in the case was granted on 14.11.2017 and

Shri Vipul Kandhar, Chartered accountant, appeared before me and

reit_erated the grounds of appeal and further requested to waive off the late
fees and penalty imposed.

5. I have carefully gone through the facts of the case on records
and grounds of appeal. The appellant in his submissions has contended that
if a dispute is arising out of interpretation of the provisions of statute/law or
exemption notification, no penalty can be levied and I find that in the

present case there is a demand of late fees and penalty for late filing of ST-3

returns vide the impugned order and there is no interpretation of any
provisions of the statute/law or exemptions notifications and hence the
appellant's contention is irrelevant.

5.1 The appellant mainly" relies on the CBEC circular 137/167/2006­

CX-4 dated 3.10.2007 that provides for conclusion of all proceedings under
Sections 73(1A) and 73(3) against such person to whom show cause notice
has been issued under sub-section (1) of section 73 and no penalty need to
be imposed under Sections 76,77 & 78 of the Finance Act, 1994 and in the
present cas_e, it is crystal clear that it is not the demand of service tax but of
the late fees for delayed filing of ST-3 returns vide the impugned Order and
the CBEC circular dated 03.10.2007 is not applicable and relevant in the
present case.

Therefore, I upheld the demand of late fees under section 70 of
Finance Act, 1994 read with Rules 7(1) and 7 (2) of Service Tax Rules, 1994
and the penalty under Section 77 (2) ibid.

6. In view of above discussion and findings, appeal filed by the
appellant is rejected and I upheld the impugned OIO.

7. 391craaf arr a#Rae sr4tit ar fear1 3rt#a nth far srar
er
7. The appeal filed by the appellant stand disposed off in above
terms.
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To,

M/s. Tikendra Manubhai Rathod,
Satyam Status, F/404,
Opposite Chandan farm party plot,
Jodhpur, satellite,
Ahmedabad -380015

8

Copy to:
1) The Chief Commissioner, Central TAX, Ahmedabad.
2) The Commissioner, Central tax ,Ahmedabad South.
3) The Additional Commissioner, Central tax, Ahmedabad South
4) The Asst. Commissioner, Div-VII, Ahmedabad South.
5) The Asst. Commissioner(System), · central tax. Hq, Ahmedabad South.
6) Guard File.

7) P.A. File,
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